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wrongful death action pending the con-
clusion of a related criminal case, finding 
that one defendant’s intention to invoke 
his 5th Amendment rights if the civil 
case was not stayed would burden all of 
the defendants, and that a stay would 
conserve “scarce judicial resources.” 
Ruszczyk ex rel. Ruszczyk v. Noor, 2018 
WL 4759838 (D. Minn. 10/2/2018). 

n Motion for leave to conduct indepen-
dent destructive testing denied. Finding 
that the “potential prejudice to the plain-
tiffs” from ex parte testing would out-
weigh the prejudice one defendant might 
face “by revealing test results that are 
potentially not in its favor,” Magistrate 
Judge Menendez denied that defendant’s 
request for leave to conduct destructive 
testing of “critical” evidence. In re: Mc-
Neilus Mfg. Explosion Coor. Litig., 2018 
WL 4896020 (D. Minn. 10/9/2018). 

n Motion to amend to add a claim for 
punitive damages granted. Relying on 
a number of recent decisions in the 
District of Minnesota, Magistrate Judge 
Bowbeer held that the “proper standard” 
to apply on a motion to amend to add a 
claim for punitive damages is Fed. R. Civ. 
P. 15 rather than Minn. Stat. §549.191. 
Shank v. Carleton College, 2018 WL 
4961472 (D. Minn. 10/15/2018). 

n Local Rule 5.6; documents sealed 
and unsealed. Rejecting the plaintiff’s 
request in response to an order to show 
cause that a large portion of an order re-
main sealed, Chief Judge Tunheim found 
that much of the disputed information 
has been “unsealed or made public in re-
dacted form,” and found that redactions 
should be “limited to information that 
remains both sealed and redacted in the 
record.” Lansdale v. UPS Supply Chain 
Solutions, Inc., 2018 WL 4932862 
(10/10/2018). 

Magistrate Judge Menendez denied 
the plaintiff’s request to unseal several 
documents previously filed under seal by 
the defendant, finding that the docu-
ments at issue contained “confidential 
and competitively sensitive information,” 
and that because the documents were 
never considered by the court, the public 
interest in access to the documents was 
“very weak.” Willis Elec. Co. v. Poly-
group Ltd., 2018 WL 5017921 (D. Minn. 
10/16/2018). 

n Recent attorney’s fees awards. Judge 
Nelson awarded attorney’s fees at the 
requested rate of $400 per hour to an 
attorney with more than 20 years of 
experience, and extensive experience 

with FDCPA litigation, despite defen-
dants’ argument that a lower hourly rate 
should apply. Price v. Midland Fund-
ing LLC, 2018 WL 5259291 (D. Minn. 
10/22/2018). 

Applying a cumulative hourly rate of 
$225 per hour, Judge Magnuson awarded 
the defendants slightly less than $1 
million in attorney’s fees in an ERISA 
action, far less than the almost $2.1 mil-
lion they requested. Johnson v. Charps 
Welding & Fabricating, Inc., 2018 WL 
4829185 (D. Minn. 10/4/2018). 
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n All consideration received in ex-
change for marital property sold after 
valuation date remains marital, includ-
ing contingent, contractual rights to 
future benefits. During the parties’ 
marriage, they purchased an ownership 
interest in Talenti Gelato, and husband 
served as the company’s CEO. During 
the marriage, husband and other Talenti 
owners began exploring sale. Ultimately, 
Talenti’s owners signed a letter of intent 
in July 2014 to sell Talenti to Unilever. 
The letter of intent provided for the pur-
chase price of up to $350 million: $180 
million to be paid in cash as well as ad-
ditional, contingent earn-out payments 
not to exceed $170 million.

In August 2014, husband petitioned 
to dissolve the parties’ marriage, and 
the court set 9/5/2014 as the statutory 
date for valuing the marital estate. In 
December 2014, the sale of Talenti to 
Unilever closed. Consistent with the let-
ter of intent, the owners were paid $180 
million in cash, and received a right to 
contingent earn-out payments based on 
Talenti’s future performance. As part of 
the sale, husband also agreed to continue 
as Talenti’s CEO, for which he was paid 
an additional salary. 

At trial, the parties disputed whether 
the parties’ proportional share of fu-
ture earn-out payments were marital or 
non-marital. Wife argued they should be 
marital as consideration for the purchase 
of a marital asset. Husband argued the 
earn-out payments were received after 
the date of valuation and compensated 
him for future, post-marital services and 
thus should be non-marital. The district 
court agreed with husband; wife appealed.

The Minnesota Court of Appeals 
reversed, reasoning that because all 

Talenti’s former owners had a right 
to receive a share of future earn-out 
payments, those payments were consid-
eration for the sale of marital property 
(and thus marital) rather than compen-
sation to husband for post-marital efforts 
(i.e. non-marital). 

The Supreme Court accepted re-
view and affirmed the court of appeals. 
Writing for the Court, Justice Chutich 
reasoned that Minnesota relies on an 
expansive definition of marital property 
that excludes only the property explicitly 
exempted as non-marital by statute. Em-
ploying these definitions, the Court char-
acterized husband’s earn-out payments 
as marital because they were received as 
consideration for the sale of a marital as-
set. Though the earn-out payments would 
not be received until after the valuation 
date and might vary based on company 
performance (and husband’s services in 
furtherance of that performance), the 
Court analogized the transaction to a 
court-ordered sale in which all of the 
consideration received in exchange for 
the asset is subject to equitable division. 

Writing in dissent, Justice Anderson 
focused on the timing of the earn-out 
payments—which were contracted for 
and paid all after the date of valua-
tion—as well as deference to the trial 
court’s findings regarding the nature and 
purpose of those payments. Gill v. Gill, 
No. A16-1421, ___ N.W.2d ___ (Minn. 
10/24/2018).
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n Persecution unlikely since able 
to safely relocate to another part of 
Ecuador. The 8th Circuit Court of Ap-
peals held in a case involving an asylum 
applicant from Ecuador that the harm 
he suffered in the past (an encounter 
in which he was pushed to the ground 
and kicked for five to ten minutes while 
being threatened to join the Alianza 
PAIS political party “if you know what’s 
best for you”) failed to rise to the level 
of past persecution since it was “insuffi-
ciently specific or imminent to constitute 
persecution,” nor did his minor physi-
cal injuries require immediate medical 
attention. Furthermore, according to the 
8th Circuit, the petitioner could avoid 
potential future persecution through 
relocation to another part of Ecuador 
as he had successfully done so before-
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hand. Molina-Cabrera v. Sessions, No. 
17-2227, 2018 WL 4844238 (8th Cir. 
10/5/2018). http://media.ca8.uscourts.gov/
opndir/18/10/172227P.pdf

n U.S. District Court blocks DHS from 
ending TPS for certain countries. On 
October 3, 2018, the U.S. District Court 
for the Northern District Court of 
California enjoined the Department of 
Homeland Security (DHS) from imple-
menting its decision to terminate tem-
porary protected status (TPS) for Sudan, 
Nicaragua, Haiti, and El Salvador and 
remove affected parties before a lawsuit 
challenging the decision to terminate 
TPS had been resolved. The court found 
the plaintiffs would “suffer irreparable 
harm and great hardship” if injunctive 
relief was not granted. Nor, according to 
the court, had the government estab-
lished any real harm should the status 
quo (i.e., continued TPS protection) be 
maintained while litigation continued. 
“Indeed, if anything, Plaintiffs and amici 
have established without dispute that lo-
cal and national economies will be hurt if 
hundreds of thousands of TPS beneficia-
ries are uprooted and removed.” At the 
same time, the evidence supporting the 
plaintiffs’ claim that DHS changed the 
criteria applied by previous administra-
tions in reviewing TPS renewals without 
any explanation or justification, in viola-
tion of the Administrative Procedure Act, 
was compelling. Finally, serious questions 
were raised about DHS’s decision being 
“influenced by the White House and 
animus against non-white, non-European 
immigrants in violation of Equal Protec-
tion guaranteed by the Constitution.” 
TPS designation for those countries will, 
as a result, remain as long as the court’s 
injunction stays in effect. Ramos, et al. v. 
Nielsen, et al., No. 3:18-cv-01554-EMC, 
2018 WL 4778285 (N.D. Cal. 10/3/2018).

https://www.uscis.gov/sites/default/
files/USCIS/Laws/ramos-v-nielsen-order-
granting-preliminary-injunction-case-18-cv-
01554-emc.pdf

On 10/31/2018, the Department of 
Homeland Security published a Federal 
Register notice providing details about 
the agency’s efforts to comply with the 
injunction as well as the steps involved 
with maintaining status in the United 
States and validity of TPS-related 
documents. 83 Fed. Reg. 54764-69 
(10/31/2018). https://www.gpo.gov/fdsys/
pkg/FR-2018-10-31/pdf/2018-23892.pdf

ADMINISTRATIVE ACTION
n Applying for asylum on the south-
ern border: Presidential proclamation 
and new rule from DHS and DOJ. On 

BARRY M. LANDY was named a 
partner at Ciresi Conlin LLP. Barry 
represents both businesses and 
individuals in complex civil cases, 
including breach of contract, 
financial services litigation, class 
action defense, partnership 
disputes, non-competes, and 
employment related issues.
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11/9/2018, President Trump issued a 
proclamation in tandem with a rule 
published in the Federal Register by the 
Departments of Homeland Security and 
Justice barring individuals from pursuing 
asylum if they enter the United States 
somewhere along the southern border 
other than a designated port of entry. 
This new policy will remain in effect for 
90 days with the possibility for extension 
or until such time as a “safe third country 
agreement” is commenced with Mexico. 
Although asylum will be unavailable to 
those who enter other than a designated 
port of entry, other more limited safe 
haven forms of relief (withholding of 
removal with proof of a reasonable fear 
of persecution under the Immigration 
and Nationality Act or protection from 
removal under Article 3 of the Conven-
tion Against Torture (CAT)) will remain. 
“Presidential Proclamation Addressing 
Mass Migration Through the Southern 
Border of the United States.” https://
www.whitehouse.gov/presidential-actions/
presidential-proclamation-addressing-mass-
migration-southern-border-united-states/

83 Fed. Reg. 55934-53 (11/9/2018). 
https://www.gpo.gov/fdsys/pkg/FR-2018-
11-09/pdf/2018-24594.pdf

On 11/9/2018, plaintiffs filed suit in 
U.S. District Court (Northern District of 
California) seeking declaratory and in-
junctive relief that finds the interim final 
rule promulgated by the Departments of 
Homeland Security and Justice and the 
Presidential Proclamation in violation 
of the Immigration and Nationality Act 
and Administrative Procedures Act. 
More specifically, the complaint argues 
that the rule and proclamation together 
reflect a “direct violation of Congress’s 
clear command that manner of entry 
cannot constitute a categorical asylum 
bar.” [To wit, 8 U.S.C. §1158(a)(1):  
“[a]ny alien who is physically present 
in the United States or who arrives in 
the United States (whether or not at a 
designated port of arrival and including 
an alien who is brought to the United 
States after having been interdicted in 
international or United States waters), 
irrespective of such alien’s status, may 
apply for asylum in accordance with this 
section or, where applicable, section 
1225(b) of this title.”] At the same time, 
the complaint contends that both the 
Departments of Homeland Security 
and Justice issued the rule “without the 
required procedural steps and without 
good cause for immediately putting the 
rule into effect.” East Bay Sanctuary 
Covenant, et al. v. Trump, et al., No. 
3:18-cv-06810 (N.D. Cal. 11/9/2018). 

http://www.ciresiconlin.com
https://www.mnbar.org/about-msba/related-organizations/minnesota-state-bar-foundation
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tions in the marks was enough to show 
irreparable harm, further noting that a 
presumption of irreparable harm might 
exist where a plaintiff shows a likelihood 
of success for trademark infringement. 
Finally, public policy favored protecting 
consumers by enjoining the infring-
ing products’ distribution and favored 
enforcement of the earlier settlement 
agreement. Munster Real Estate, LLC 
v. Webb Bus. Promotions, Inc., Case 
No. 18-cv-2120-DWF-ECW, 2018 WL 
5314951 (D. Minn. 10/26/2018).
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n Individual income tax: Specially 
marked pastoral donations are income, 
not gifts. Introductory income tax classes 
spend an hour or two on how to distin-
guish between a gift, which of course is 
nontaxable, and income, which of course 
is. Students learn that the touchstone 
to distinguish a gift from a taxable 
exchange is the intent of the donor. 
(Comm’r v. Duberstein, 363 U.S. 278 
(1960).) Students are to turn to their 
“wellspring of human experience” to de-
termine whether the purported gift pro-
ceeded from the requisite “detached and 
disinterested generosity.” Sometimes, 
though, that touchstone can prove 
elusive. In a recent case, the United 
States Tax Court held that “gifts” from 
congregants to a Minnesota pastor were 
in fact taxable income, since those dona-
tions were made to keep the minister at 
his post. The pastor also drew a salary 
and was provided with a parsonage, but 
the “donations” were part of a routine, 
structured program and the value of the 
gifts exceeded the pastor’s “salary.” It 
is likely that the congregants intended 
the donations—which replaced “shake-
hand” money—to be gifts to the pastor. 
“Shake-hand” money is customary in 
some evangelical churches and refers to 
the practice of handing donations to the 
pastor on the way out of church. Con-
gregants used special blue envelopes for 
these “shake-hand” donations, and con-
gregants were directed to make checks 
directly to the pastor and informed that 
because the blue envelope/shake-hand 
donations were considered gifts, congre-

pled. NutriQuest sued AmeriAsia for 
tortious interference with agreements to 
supply a secret ingredient for an animal-
feed formula. After AmeriAsia removed 
the case to federal court, NutriQuest 
added a patent infringement claim. Ame-
riAsia counterclaimed that NutriQuest 
interfered with AmeriAsia’s current and 
prospective business relationships and 
violated the Lanham Act’s unfair com-
petition provision by communicating to 
third parties that AmeriAsia was violating 
NutriQuest’s patent. The court refused to 
add the unfair competition counterclaim 
because the allegations did not assert 
conduct that violated the statute. Im-
portant to this decision, the Lanham Act 
bars false advertising and false endorse-
ment, among other consumer confusion. 
Though the facts pled by AmeriAsia 
appeared to support a false advertising 
claim, AmeriAsia had not pled such a 
claim, and had instead cited the Lanham 
Act’s false endorsement section. The 
Court denied the portion of AmeriAsia’s 
motion seeking to add a counterclaim 
under the Lanham Act. NutriQuest, 
LLC v. AmeriAsia Imports LLC, Case 
No. 18-cv-390-NEB-KMM, 2018 WL 
5043748 (D. Minn. 10/17/2018).

n Trademark: Finding likelihood of 
success for trademark infringement 
may result in irreparable harm presump-
tion. Judge Frank recently granted a 
preliminary injunction for trademark 
infringement. Magic Straws previously 
sued Webb Business Promotions (WBP) 
for trademark infringement in state 
court. The parties settled in 2016 when 
WBP agreed not to sell flavored straws 
or components of flavored straws affixed 
with Magic Straws’ MILK MAGIC and 
MAGIC STRAWS registered marks or 
any confusingly similar variant. WBP 
subsequently advertised straws with the 
terms “magic milk straws” and “magic 
straw” on its website and provided “mag-
ic sipper” beverage products for sale at a 
local grocery store. Magic Straws’ succes-
sor, Munster Real Estate, sued WBP for 
violating the agreement and moved for 
a preliminary injunction. The court first 
determined Munster’s claims were likely 
to succeed because WBP’s unauthorized 
use of the marks created a likelihood 
of confusion. Because the marks were 
registered, the marks were presumptively 
distinctive and strong. Likelihood of con-
fusion was also shown by photographic 
and website evidence and by sales in the 
same market at the same low price. The 
court next determined that damage to 
the marks’ goodwill and to Munster’s 
ability to control consumer expecta-

https://ccrjustice.org/sites/default/files/at-
tach/2018/11/asylum_ban_complaint.pdf

On 11/19/2018, the U.S. District 
Court granted the plaintiffs’ request for 
a temporary restraining order, imposing a 
nationwide injunction on the government 
to 12/19/2018 or further court order to 
allow continued review of the matter until 
final disposition. (“Congress has clearly 
commanded that immigrants be eligible for 
asylum regardless of where they enter”). 
Stay tuned. East Bay Sanctuary Covenant, 
et al. v. Trump, et al., No. 3:18-cv-06810 
(N.D. Cal. 11/19/2018). https://ccrjus-
tice.org/sites/default/files/attach/2018/11/
Order%20Granting%20TRO.pdf
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n Trademark: Deficient allegations re-
sult in Lanham Act counterclaim denial. 
Magistrate Judge Menendez recently 
denied a motion to add a Lanham Act 
counterclaim because it was deficiently 
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