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IMMIGRATION LAW

ADMINISTRATIVE ACTION
n Attorney General Sessions overrules 
BIA’s Matter of A-R-C-G- in Matter of 
A-B-. On 6/11/2018, U.S. Attorney 
General Jeff Sessions issued a decision 
overruling the Board of Immigration 
Appeals’ decision in Matter of A-R-C-G, 
26 I&N Dec. 388 (BIA 2014), a case 
involving domestic abuse, which held 
that “married women in Guatemala who 
are unable to leave their relationship” 
may constitute a “cognizable particular 
social group” and thus form a basis for 
asylum and withholding of removal 
under sections 208(a) and 241(b)(3) of 
the Immigration and Nationality Act, 8 
U.S.C. §§1158(a) and 1231(b)(3). 

Several key points may be taken from 
Attorney General Sessions’ decision. 
First, establishing persecution that is 
based on membership in a “particular 
social group” (composed of members who 
share a common immutable characteris-
tic) must prove that the group member-
ship is defined with “particularity” and 
is “socially distinct” within the society in 
question. At the same time, that group 
membership must be a central reason for 
persecution and, thus, necessitate flight 
from the home country. Second, to be 
cognizable, a particular social group must 
exist independently of the harm asserted 
in a specific application for asylum. 
Third, when the alleged persecutor is 
an individual without ties to the home 
country government, the asylum appli-
cant must establish that the government 
is “unwilling or unable” to provide pro-
tection from that persecution. In other 
words, the asylum applicant must show 
more than the home government’s diffi-
culty controlling such actions, but rather 
demonstrate the government actually 
condones those actions or exhibits an in-
ability to protect victims of such actions. 
Fourth, the fact that a country may have 
problems policing certain crimes (such 
as domestic abuse or gang violence) or 
that certain populations (such as married 
women unable to leave their relationship 
or persons resistant to gang violence) are 
more likely to become victims of “private 
criminal activity,” cannot by itself estab-
lish an asylum claim, asserts Attorney 
General Sessions.

Fifth, the asylum applicant seeking 
asylum on this basis must clearly and 
precisely, on the record, delineate the 
proposed particular social group. In 
short, according to Attorney General 
Sessions, “Because Matter of A-R-C-G-, 
26 I&N Dec. 388 (BIA 2014) recognized 
a new particular social group without 
correctly applying these standards, I 

SOCIAL SECURITY DISABILITY
InITIAL AppLICATIOn ThROUgh hEARIng

612-825-7777  |  www.livgard.com

Successfully pursuing benefits since 1993paul 
Livgard

ERISA DISABILITY CLAIMS
ERISA litigation is a labyrinthine 

maze of regulations and timelines.

Let our experience help.

�N�O�L�A�N�,� �T�H�O�M�P�S�O�N� �&� �L�E�I�G�H�T�O�N�,� �P�L�C
�M�a�r�k� �N�o�l�a�n
�(�9�5�2�)� �4�0�5�-�7�1�7�5

�R�o�b� �L�e�i�g�h�t�o�n
�(�9�5�2�)� �4�0�5�-�7�1�7�7

https://www.cpec1031.com
https://nmtlaw.com
http://landexresearch.com
http://livgard.com


40   Bench&Bar of Minnesota s October 2018 www.mnbar.org

Notes&Trends  |  IMMIGRATION LAW  |  INTELLECTUAL PROPERTY  |  TAX LAW

ent a serious threat to their personal 
safety. Nor, states the secretary, is it 
contrary to the national interest of the 
United States. 83 Fed. Reg. 40307-13 
(8/14/2018). https://www.gpo.gov/fdsys/
pkg/FR-2018-08-14/pdf/2018-17556.pdf

Somalia: On 8/27/2018, Secretary of 
Homeland Security Kirstjen M. Nielsen 
announced the extension of temporary 
protected status (TPS) for Somalia to 
3/17/2020. According to the secretary, 
continued armed conflict and other 
extraordinary conditions in the country 
prevent the return of Somali nationals 
(or those without a nationality who last 
habitually resided there) in view of the 
serious threat to their personal safety. 
Nor, states the secretary, is this action 
contrary to the national interest of the 
United States. 83 Fed. Reg. 43695-00 
(8/27/2018). https://www.gpo.gov/fdsys/
pkg/FR-2018-08-27/pdf/2018-18444.pdf
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JUDICIAL LAW
n Patents: Damage award not 
excessive. Chief Judge Tunheim 
recently denied a patent-infringement 
defendant’s post-trial argument that the 
jury’s damages award, which amounted 
to a 15.5% royalty rate, was excessive. 
Jodi Schwendimann sued Arkwright 
Advanced Coating, Inc. (AACI) for 
patent infringement related to T-shirt 
technology. AACI lost at trial. In 
determining whether the evidence 
could have led a reasonable jury to the 
awarded royalty rate, the court relied 
on three pieces of evidence. First, the 
commercial relationship between the 
parties as direct competitors would 
allow a reasonable jury to find that 
Schwendimann would have demanded 
a high royalty. Second, the jury could 
have found Schwendimann’s T-shirt 
technology made printed shirts less 
expensive to manufacture and sell, 
making a demand for a higher royalty 
reasonable. Finally, the court found the 
profitability of the parties’ products was 
so great that a royalty rate of 15.5% 
was reasonable. The rate was less 
than half of AACI’s profit margin on 
the infringing products. Accordingly, 
the court denied AACI’s request 
for a new trial, finding that 15.5% 
was a royalty rate that a jury could 
reasonably award Schwendimann for 
AACI’s infringement. Schwendimann 
v. Arkwright Advanced Coating, Inc., 

No. 11-820 (JRT/HB), 2018 U.S. Dist. 
LEXIS 127732 (D. Minn. 7/30/2018). 

n Trademarks: Source-identifying 
function. The Court of Appeals for the 
8th Circuit recently revived an artist’s 
trademark claims. Artist Bruce Munro 
sued Lucy Activewear, Inc. for infringing 
his trademarks “Field of Light” and “For-
est of Light,” which were used for his 
unique, artistic light installations. Lucy 
titled its own light-based installation 
“Light Forest.” A trademark can be any 
word, name, symbol, or device, or any 
combination thereof used to identify and 
distinguish a producer’s goods (includ-
ing a unique product) from those sold 
by others, and to indicate the source of 
the goods. Despite these principles, the 
district court found that Munro failed 
to provide facts suggesting that the 
names of his installations serve a source-
identifying function for his artwork. 
The court of appeals disagreed, holding 
that in alleging he and his studio create, 
design, develop, produce, promote, and 
market the identified light installations, 
Munro is the producer of the goods at 
issue. Therefore, the court found that 
the names “Field of Light” and “For-
est of Light” serve a source-identifying 
function for the installations as unique 
products made by Munro and his studio, 
entitling him to bring an action for 
Lucy’s use of “Light Forest” for its own 
light-based installation artwork. Munro 
v. Lucy Activewear, Inc., 16-4483, 
2018 U.S. App. LEXIS 22121 (8th Cir. 
8/9/2018).
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TAX LAW

JUDICIAL LAW
n Legend Drug Tax applies to non-
resident pharmacies. Respondent 
Walgreens Specialty Pharmacy, LLC 
(WSP) requested refunds from the 
Minnesota Department of Revenue for 
taxes paid under Minnesota’s Legend 
Drug Tax (Minn. Stat. §295.52, subd. 4 
(2016)) on transactions between WSP’s 
non-resident pharmacies and Minne-
sota-based patients and doctors. The 
Minnesota Tax Court granted summary 
judgment for WSP, ordering the Depart-
ment of Revenue to pay the refund. The 
Commissioner of Revenue appealed 

overrule that case and any other Board 
precedent to the extent those other deci-
sions are inconsistent with the legal con-
clusions set forth in this opinion.” The 
case was remanded to the immigration 
judge for further proceedings. Matter of 
A-B-, 27 I&N Dec. 316 (A.G. 2018). 

n USDOJ reaches settlement with 
egg producer for discriminatory ac-
tion toward work-authorized non-U.S. 
citizens. On 8/6/2018, the U.S. Depart-
ment of Justice announced a settlement 
with Rose Acre Farms, Inc., one of the 
largest egg producers in the United 
States, in a long-lasting lawsuit based on 
Rose Acre’s discriminatory acts toward 
work-authorized non-U.S. citizens 
when verifying their work authoriza-
tion, specifically subjecting employees to 
“unnecessary documentary demands.” 
According to Acting Assistant Attor-
ney General John Gore (Civil Rights 
Division), “The INA [Immigration and 
Nationality Act] makes clear that when 
employers verify the identity and work 
authorization of employees, they must 
not treat employees differently based on 
their citizenship or national origin.” Per 
the terms of the settlement, Rose Acre 
must pay a civil penalty of $70.000; edu-
cate its employees about the INA’s anti-
discriminatory provision; and submit to 
departmental monitoring for a two-year 
period. More information about protec-
tions against employment discrimination 
under our nation’s immigration laws may 
be found at the division’s Immigrant and 
Employee Rights Section (IER) employ-
ee hotline at 1-800-255-7688 (1-800-
237-2515, TTY for hearing impaired); 
IER’s employer hotline at 1-800-255-
8155 (1-800-237-2515, TTY for hearing 
impaired); IER’s free webinars; email 
(IER@usdoj.gov); or IER’s English and 
Spanish websites.

https://www.justice.gov/opa/pr/justice-
department-settles-immigration-related-dis-
crimination-claim-against-nation-s-second 

 
n Extension of temporary protected 
status for Yemen and Somalia.

Yemen: On 8/14/2018, Secretary of 
Homeland Security Kirstjen M. Nielsen 
announced the extension of temporary 
protected status (TPS) for Yemen to 
3/3/2020. According to the secretary, 
continued armed conflict and other 
extraordinary conditions prompting 
Yemen’s 2017 TPS extension and new 
designation persist, while at the same 
time the country continues to experi-
ence a significant humanitarian crisis. 
Requiring the return of Yemeni nationals 
(or those without a nationality who last 
habitually resided there) would pres-




