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tion for a jury trial, Judge Nelson denied 
the motion, finding that counsel’s delay 
in bringing the motion was “inexcusable” 
and had prejudiced ResCap, and that her 
impartiality was not in question. ResCap 
Liquidating Trust v. Primary Residen-
tial, Mortgage, 2019 WL 3340698 (D. 
Minn. 7/25/2019). 

n Fed. R. Civ. P. 6(b); D. Minn. L.R. 7.1(c)
(1); motion to strike untimely memoran-
dum denied. Where the plaintiff moved 
to strike defendants’ motion to dismiss 
that was filed without a supporting 
memorandum in violation of Local Rule 
7.1(c)(1) and defendant then sought 
leave to file an untimely memorandum in 
support of its motion, Magistrate Judge 
Menendez granted defendants’ motion 
and denied the plaintiff’s motion, finding 
no prejudice to the plaintiff, cautioning 
defendants’ counsel to make ""greater 
efforts” to comply with the Local Rules, 
and chastising all counsel for their “petty 
bickering.” Management Registry, Inc. v. 
A.W. Cos., 2019 WL 3574464 (D. Minn. 
8/6/2019). 

n 28 U.S.C. §1920; Fed. R. Civ. P. 54(d)
(1); cross-motions for review of cost 
judgment. Where the prevailing plain-
tiff filed a bill of costs seeking more 
than $300,000, the defendant filed 
an objection, the clerk awarded the 
plaintiff less than $48,000 in costs, and 
both parties sought review of the clerk’s 
cost judgment, Judge Montgomery 
denied the plaintiff’s request for more 
than $226,000 in ESI-related expenses, 
finding that the “forensic collection” of 
documents was not a taxable cost related 
to making copies, and that deduplication 
of files and OCR charges were not tax-
able costs. In response to the defendant’s 
motion, Judge Montgomery reduced cer-
tain witness-related costs the clerk had 

awarded to the plaintiff but rejected a 
challenge to the clerk’s award of $800 in 
pro hac vice fees. Inline Packaging., LLC 
v. Graphic Packaging Int’l, LLC, 2019 
WL 3387777 (D. Minn. 7/26/2019). 

n Fed. R. Civ P. 54(b); Multiple motions 
to enter final judgments denied. Judge 
Davis denied plaintiffs’ motions to enter 
final judgment in related cases under 
Fed. R. Civ. P. 54(b) following the entry 
of summary judgment on many of their 
claims while other claims and counter-
claims remained pending, finding that 
“there were no dangers of hardship or 
injustice” in declining to enter final judg-
ment. Strategic Energy Concepts, LLC v. 
Otoka Energy, LLC, 2019 WL 3431160 
(D. Minn. 7/30/2019). Dean Street Capi-
tal Advisors, LLC v. Otoka Energy, LLC, 
2019 WL 3428834 (D. Minn. 7/30/2019). 
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n Federal court strikes down execu-
tive branch rule placing restrictions on 
asylum seekers. In November 2018, 
the Attorney General and Secretary of 
Homeland Security issued an interim 
final rule adding “a new mandatory 
bar on eligibility for asylum for certain 
aliens” subject to a presidential procla-
mation that placed limitations on their 
entry into the United States (i.e., Aliens 
Subject to a Bar on Entry Under Certain 
Presidential Proclamations; Procedures 
for Protection Claims). 83 Fed. Reg. 
55934-53 (11/9/2018). https://www.
govinfo.gov/content/pkg/FR-2018-11-09/
pdf/2018-24594.pdf

The President issued a proclamation 
suspending for a period of 90 days  
“[t]he entry of any foreign national into 
the United States across the internation-
al boundary between the United States 
and Mexico,” except by those “who 
enter[] the United States at a port of 
entry and properly present[] for inspec-
tion…” (i.e., Addressing Mass Migration 
Through the Southern Border of the 
United States). 83 Fed. Reg. 57661-64 
(11/15/2018).  https://www.govinfo.gov/
content/pkg/FR-2018-11-15/pdf/2018-
25117.pdf

Since then, the President has issued 
two additional proclamations disallow-
ing entries across the southern border, 
except at a port of entry, for additional 
90-day periods. (i.e., Addressing Mass 
Migration Through the Southern Border 
of the United States). 84 Fed. Reg. 3665-
67 (2/12/2019); Addressing Mass Migra-
tion Through the Southern Border of 
the United States. 84 Fed. Reg. 21229-31 
(5/13/2019).  https://www.govinfo.gov/con-
tent/pkg/FR-2019-02-12/pdf/2019-02303.
pdf https://www.govinfo.gov/content/pkg/
FR-2019-05-13/pdf/2019-09992.pdf

In sum, these actions make foreign 
nationals entering the United States 
from Mexico, outside a designated port 
of entry, ineligible for asylum. 

The lawfulness of this action was 
challenged a few weeks later in suits 
filed by 19 individuals from Honduras, El 
Salvador, Nicaragua, and Guatemala and 
two nonprofit organizations providing 
legal services to refugees, later consoli-
dated into two cases, O.A. v. Trump, Civ. 
No. 18-2718, and S.M.S.R. v. Trump, Civ. 
No. 18-2838. The primary argument for 
the challenge rested on the Immigration 
and Nationality Act (INA §208(a)(1)), 
which declares “[a]ny alien who is physi-
cally present in the United States or who 
arrives in the United States (whether 
or not at a designated port of arrival...) 
irrespective of such alien’s status, may 
apply for asylum.” 8 U.S.C. §1158(a)(1). 
(Emphasis added.)

After concluding that it had fed-
eral question jurisdiction to review this 
matter, the U.S District Court for the 
District of Columbia found the action 
by the Attorney General, Secretary 
of Homeland Security, and President 
“contrary to law” and “in excess of 
statutory… authority.” It consequently 
vacated the action while also allowing 
for certification of the proposed class and 
designation of the individual plaintiffs 
as class representatives. The matter of 
injunctive relief was mooted on ac-
count of the vacatur and assurances 
by the defendants to comply with the 
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court’s decision. O.A., et al. v. Trump, 
et al. and S.M.S.R., et al. v. Trump, 
et al. (1:18-cv-02718-RDM) (D.D.C. 
8/2/2019). https://cases.justia.com/fed-
eral/district-courts/district-of-columbia/
dcdce/1:2018cv02718/201831/92/0.
pdf?ts=1564823895

n Inadmissibility and public charge 
grounds. On 8/14/2019, the Department 
of Homeland Security (DHS) published 
its final rule amending regulations ad-
dressing inadmissibility, on public charge 
grounds, of foreign nationals seeking ad-
mission or adjustment of status. The rule 
goes into effect on 10/15/2019. (Other 
portions of the rule addressed public 
charge bond and extension or change of 
status requests by nonimmigrants).

Although the rule is dense and vague 
in some of its aspects and consequently 
gives adjudicators more discretion, thus 
making the process more subjective, one 
can take away a few key features:

1) The rule will be applied to those 
individuals perceived to be more 
likely than not to receive desig-
nated benefits for more than 12 
months in the aggregate within any 
36-month period.
2) The rule will expand the list 
of current benefits programs (i.e., 
Supplemental Security Income 
(SSI), Temporary Assistance to 
Needy Families (TANF), state 
general relief or general assistance, 
and a Medicaid program covering 
institutionalization for long-term 
care) to include five additional pro-
grams: non-emergency Medicaid; 
Supplemental Nutrition and Assis-
tance Program (SNAP); Section 8 
Housing Choice Voucher Program; 
Section 8 Project-Based Rental As-
sistance; and Public Housing.
3) The rule will focus less on the 
current procedure of scrutinizing 
the petitioning sponsor’s income 
and assets (as provided in the Af-
fidavit of Support) to five statu-
tory factors involving the foreign 
national’s age, health, family status, 
financial status, and education. 
4) Finally, the rule allows the 
foreign national to post a public 
charge bond in circumstances 
where the adjudicator believes (s)
he may fail the public charge test.

84 Fed. Reg., 41292-508 (8/14/2019). 
https://www.govinfo.gov/content/pkg/FR-
2019-08-14/pdf/2019-17142.pdf

On 8/13/2019, the City and County 
of San Francisco and the County of 

Santa Clara filed suit in U.S. District 
Court in the Northern District Court 
of California seeking declaratory and 
injunctive relief, challenging the final 
rule. The grounds for the challenge: 1) 
the rule is not in accord with existing law 
as to how “public charge” is defined (i.e., 
a shift away from those who are  “primar-
ily” dependent on public assistance for 
survival to those who may have even 
a “minimal use of a much wider range 
of non-cash benefits”); 2) the rule is 
arbitrary and capricious, and an abuse of 
discretion, by relying “on factors Con-
gress did not intend for it to consider,” 
failing “to consider important aspects of 
the problem it is addressing,” or explain-
ing “its decision counter to the evidence 
before it.” Other suits are likely to follow. 
City and County of San Francisco, et 
al. v. USCIS, et al., No. 3:19-cv-4717 
(N.D. Cal. 8/13/2019). https://www.sfcity-
attorney.org/wp-content/uploads/2019/08/
Filed-Complaint.pdf

n DHS and DOJ seek to prevent ap-
plications for asylum by those who 
travel through a third county without 
first seeking relief there. On 7/16/2019, 
the Departments of Justice and Home-
land Security published a joint interim 
final rule dictating a mandatory bar to 
asylum eligibility for individuals entering 
or attempting to enter the United States 
through the southern border while trav-
eling through a third country without 
first seeking relief in that country. 84 
Fed. Reg. 33829-45 (7/16/2019). https://
www.govinfo.gov/content/pkg/FR-2019-07-
16/pdf/2019-15246.pdf

On 7/24/2019, an order was issued 
(following suit filed by East Bay Sanctu-
ary Covenant, Al Otro Lado, Innovation 
Law Lab, and Central American Re-
source Center on 7/16/2019) by the U.S. 
District Court in the Northern District 

of California enjoining the government 
from implementing the interim final rule 
until a final judgment had been made 
on the matter or a further order issued 
by the court. “The effect of the Rule is 
to categorically deny asylum to almost 
anyone entering the United States at the 
southern border if he or she did not first 
apply for asylum in Mexico or another 
third country.” East Bay Sanctuary 
Covenant, et al. v. Barr, et al., No. 
3:19-cv-04073-JST (N.D. Cal. 7/24/19). 
Stay tuned. https://ccrjustice.org/sites/de-
fault/files/attach/2019/07/Preliminary%20
Injunction%20Decision.pdf
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n Property tax: Summary judgment mo-
tion denied; hospital district argument 
confuses “broad powers” with “broad 
purposes.” Minnesota law provides for 
the creation of “hospital districts,” which 
are defined as municipal corporations 
and are political subdivisions of the state. 
Minn. Stat. 447.31, subd 1. Minnesota 
law also provides an exemption from 
property taxation for property “owned, 
leased, controlled, used or occupied by a 
district” if that property is used “for the 
purposes of sections 447.31 to 447.37.” 

Perham Hospital District in Otter 
Tail County is one such hospital district. 
The district owns Perham Hospital, as 
well as several clinics. It is the tax status 
of the clinics at issue in this property 
tax dispute. Before January 2016, the 
county classified the three at-issue clin-
ics as exempt property. Since that date, 
however, the clinics have been classified 
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